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I, Howard John Wilkinson, of Hawera, Engineering Assets and Planning

Manager, sclemnly and sincerely affirm:

1. | am the Engineering Assets and Planning Manager for South Taranaki
District Council, the Defendant in these proceedings and have acted in

this capacity since December 2008.
2. | summarise my relevant experience and qualifications below:

(a) | hold a Bachelor of Science with honours in Civil Engineering.
| am a Chartered Engineer in the United Kingdom and am a
Member of the Chartered Institution of Water and
Environmental Management (MCIWEM)

(b) | have 12 years’ prior experience, predominately in the design
and construction of water supply projects, gained working for
Wessex Water (one of the ten privatised UK Water
Companies). | have worked for South Taranaki District Council
for 7 years, where the majority of my work has related to the
development of water infrastructure. | have had overall

responsibility for the water supply activity since February 2010.

3. To the extent that this affidavit could be considered to contain expert
evidence, | confirm that | have read and am familiar with the Code of
Conduct for expert withesses in Schedule 4 to the High Court Rules and
agree to comply with it. Other than where | state that | am relying on the
advice of another person, this evidence is within my area of expertise.

4. I have personal knowledge of the facts and matters set out in this
affidavit. In my affidavit, | use the following abbreviations:

(a) South Taranaki District Council (Council)
(b) Drinking-water Standards for New Zealand 2005 (Revised

2008) (DWSNZ)

5. | have read the affidavits of:
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(a) David Menkes;
{b) Martin Ferguson; and
{c) Patrick Sloan.

filed in these proceedings on behalf of the Plaintiff.

6. In this affidavit, { describe water treatment processes, with a specific
focus on the processes that the Council uses in South Taranaki. | then
describe how fluoride would be added to the water in Waverley and
Patea, including estimates of the initial and on-going costs. | also
comment on the ways that residents could obtain unflucridated water for

their use in Patea and Waverley.
Water treatment process
Water treatment generally

7. The DWSNZ establishes the water quality to be attained to comply with
the standards. The criteria for compliance are set out under the
headings of Bacterial Compliance, Potozoal Compliance, Viral
Compliance, Cyanotoxin Compliance, Chemical compliance, and
Radiological Compliance. Water treatment processes used differ
depending on the quality and variability in quality of the source of the
raw water. This means that some water sources receive no treatment
while others require treatment incorporating multiple treatment process

stages.

8. Some bore water sources achieve compliance with the DWSNZ for
bacteria and protozoa by it being demonstrated that they are secure
from these pathogens. To be classified as secure, one of a number of
alternative methods needs to be followed in order to demonstrate that
that there is no prospect of contamination of the aquifer from pathogens.
Once a bore is proved to be secure, no additional treatment is needed to

achieve bacterial or protozoal compliance with the DWSNZ.

9. River water requires treatment to achieve both bacterial and protozoal
compliance. A typical conventional water treatment process would

include the following stages:
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10.

11,

12.

13.

¢  An Intake to remove gross solids present in a river and convey
water to the treatment process.

s«  Addition of a chemical coagulant to aid the removal of turbidity
and organic compounds.

o Flocculation to allow the constituents fo be removed to
coalesce into larger floc particles suitable for setflement and
filtration.

s  Clarification to settle out floc.

«  Sand filtration to remove any remaining fioc.

»  Adjustment of pH to protect against corrosion.

s Addition of chlorine as a disinfectant to kill pathogens.

. Provision of a retention tank to provide sufficient contact time

to ensure disinfection has taken place.

Membrane filtration can be used as an alternative to sand filtration (and
clarification in some instances). This technology provides a very
effective barrier to protozoa. Process selection depends on several
factors including the normal quality and the vanability in quality of the

source water and the remaining life of existing assets.

The council owns and operates 13 water supplies. Eight of these
supplies take raw water from rivers and five take raw water from bores.
Of the supplies with river source water, one uses membrane filtration
and five use sand filtration. (Two of the sand filtration plants are
currently being upgraded to use membranes rather than sand filters.) Of
the Council water supplies with bore source water, two are secure.

Chemicals typically used in the water {reatment process are
polyaluminium chloride or aluminium sulphate as coagulant, caustic
soda, lime slurry, or soda ash to adjust pH, and chlorine gas or sodium

hypochlorite as disinfectants.

Routine water sample testing is undertaken for coliforms (E.coli) in the
treated water as an indicator for the possible presence of bacteria. The
number of samples taken is specified in the DWSNZ and is related to

the size of the population being supplied by a particular water supply.
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14. Viral compliance, cyanofoxin compliance, chemical compliance, and
radiological compliance with DWSNZ, do not currently cause any issues

for the Council's water supplies.
Water treatment for Patea and Waverley

15, The Patea and Waverley water supplies use water drawn from bores.
The aquifers used have depths below ground at;

(a) Patea from 80 to 140m (3 bores); and
() Waverley from 120 to 170m (3 bores).

16. The boreholes at Patea and Waverley are secure and therefore do not
require further water treatment. Currently, the water supply at Patea is
chlorinated, usually twice a year for a period of a week, to help keep the

reticulation network in good condition.
Fluoridation
How fluoride is added

17. Fluoride is added to Council water supplies by dosing with a chemical
containing ftuoride. The Council uses hydrofluorosilic acid (HFA) for this
purpose. This chemical is in a liquid form and is currently added to the
Council's water supply at the Kapuni water treatment plant, which treats
water for the Hawera town supply. [t would be proposed to use the
same chemical for the fluoridation of the Patea and Waverley water

supplies.

18. The target fluoride level in the water being supplied to the community is
0.7mg/l to 1.0mg/l. The maximum acceptable value (MAV) for fluoride
in a water supply, as defined in the DWSNZ, is 1.5mg/l.

19. The Council has engaged Harrison Grierson Consuitants Limited to
design the fluoride dosing systems for Patea and Waverley. This work
was completed up to the preliminary design stage by 11 June 2013.
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20.

21.

The proposed dosing arrangement for Patea and Waverley are:

(a delivery of HFA in 200 litre drums;

{b) drums are stored within a bunded ares;

{c) HFA is transferred to a dosing tank using a pump;

{d) HFA is diluted to allow better deosing control because the
volumes of HFA being dosed are guite small;

(e) a dosing pump delivers the diluted HFA into the water supply in
proportion t¢ the flow being taken from the boreholes;

{f) the amount of diluted HFA being added to the water supply is
monitored with a flow meter;

(@) used HFA drums will be disposed of by a specialist coniractor;

(h) the control system will generate an alarm if too much HFA is

being dosed; and
{i) water samples from the reticulation networks will be tested
regularly to measure the flugride concentration in the

reticulation network,

Naturally occurring fluoride levels in water from water supply boreholes
are approximately 0.15 mg/l in Patea and 0.04mg/l in Waverley.

Infrastructure and cost

22, The capital cost estimates based on the preliminary design work
undertaken by Harrison Grierson Consultants Limited are:
(2 $201,000 for the Patea water supply; and
{b) $238,000 for the Waverley water supply.

23. The Ministry of Health operates a drinking water fluoridation subsidy
scheme to give financial assistance with the set up costs of water
fluoridation. The Council has made an application to the Medical Officer
of Health requesting 100% funding for the capital costs to set up
fluoridation at Patea and Waverley.

24, The estimated operational and maintenance cost to flucridate the Patea
and Waverley water supplies is $35,000 per annum. This includes
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depreciation, but excludes interest on capital on the assumption that a
100% capital subsidy would be available from the Ministry of Health.

Alternative water sources in Waverley and Patea

25,

26.

27.

28.

29,

Rain water tanks could provide an alternative source of water for
households that would not contain fluoride. This would require the
householder to install and maintain a treatment unit at their property in
order to provide water comparable in quality to water provided by the
public water supply in terms bacterial and protozoal compliance with
DWSNZ. A point of supply unit to treat water for a house would typicaily
cost $1650 to install and have a running cost of $230 a year.

Units are also available to remove fluoride from water at the point where
it is going to be used. [ understand that a typical under sink instailation
would cost approximately $600 to install and would have a running cost

of $150 a year.

A private borehole would be a source of water which would be unlikely
to contain fluoride levels of 0.7 to 1.0 ppm. It is possible that to achieve
bacterial and protozoal compliance a private borehole might also require
the same treatment as that detailed in paragraph 25.

Bottled water is likely to contain some fluoride, unless fluoride is
specifically removed by the manufacturer, becaue it is uniikely that a
natural source would be completely fluoride free. The level of flucride

depends on the water source for the bottled water.

Fluoride concentrations contained in bottled water are not normally
displayed on the packaging, but bottled water is required to state on the
lable if additional fluoride had been added to the water.! if additional
fluoride is added to bottled water, the total concentration of fluoride must

be between 0.6mg/L to 1.0 mg/L.>

* Clause 2B(1} of Standard 2.6.2 of the New Zealand {Australia New Zealand Food Standards Code) Food

Standards 2002,
2 Clause 2A(3){a) of Standard 2.6.2 of the New Zealand (Australia New Zealand Food Standards Code)

Food Standards 2002.
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AFFIRMED at Hawera this & & day of Oc ber 2013 before me:

Howard John Wilkinson

A Solicitor of the
High Court of New Zealand
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I, John Robert McMillan, of Dunedin, Professor of Bioethics, solemnly and

sincerely affirm:

1.

[ am a Professor at the Bioethics Centre, University of Otago. | am the
current Director of the Bioethics Centre.

| graduated with first class honours in philosophy at Otago in 1894, |
completed rmy PhD in Biocethics in 1998 and then moved to Oxford
University for four years as a junior research fellow. In 2002, | was
appointed to the University of Cambridge as University Lecturer (2002-
4) and later, as Senior Lecturer in medical ethics at the Hull York
Medical School {2004-9). From 2008-2012, | was Associate Professor
in ethics, law and professionalism at Flinders University. | returned to
Dunedin to start as Director of the Bioethics Centre in February of 2013,

The Bioethics Centre was established in 1988 and aims to encourage
and coordinate teaching and research in bicethics, to stimulate informed
public debate, and to provide a consultation and resource service for
health professionals and others in the community.

[ have published on and taught a broad range of issues within bioethics,
a number of which are directly relevant to the ethics of fluoridation.
These include my publications that examine the ethical principles that
are relevant to compelled or coerced treatment, public health research
ethics, and the relationship between coercion and consent." %3

| was a member of the working party that wrote the Nuffield Council on
Bioethics report Dementia: ethical issues.* 1 have direct experience of
the level of scholarship, degree of consuitation required and aim to
provide practical, impartiai advice for contentious ethical issues that is a
feature of all Nuffield Council reports. | believe that | am well placed to

1 McMillan, J. “Psychiatric ethics” in /mtemational Encyclopaedia of Ethics Blackwells: February, 2013.
htip:/fdx.doi.org/10.1002/9781444 367072 . whiee070

2 McMillan, J. "Public health research ethics: is non-exploitation the new principle of population based
research ethics?" in Public Health Ethics Edited by Angus Dawsan, Cambridge University Press: 2011.

3 McMillan, J. "The kindest cut? Surgical castration, sex offenders and coercive offers.” The Journafl of

Medical Ethics 2013 hitp://dx.doi.org/10.1136/medethics-2012-101030.

4 Nuffield Councll on Bioethics. Dementia: ethical issues 2009 http:fiwww.nuffieldbigethics. org/dementia.

23957383_7.doc Page 1

7"4( s



describe the "Stewardship” model for public health ethics developed by

the Nuffield Council on Bioethics.”

While | have made myself familiar with the current literature about the
risks and benefits of fluoridating a water supply, ! do not have expertise
in evaluating epidemiological data about public health measures such
as fluoridation.

| confirm that | have read and am familiar with the Code of Conduct for
expert witnesses in Schedule 4 to the High Court Rules and agree to
comply with it. Other than where | state that | am relying on the advice
of another person, this evidence is within my area of expertise.

| have read the affidavits of-

(a) Assaciate Professor David Menkes;
(b) Professor Martin Ferguson;
{c) Professor Paul Connett;

(d} Sandra Pryor;

() Dr Gregory Simmans;
1)) Howard Wilkinson; and
(@) Dr Robin Wyman,

filed or to be filed in these proceedings.

In this affidavit, | discuss whether flucridation of a public water supply
should be considered medical treatment and, if it is, whether adding
fluoride to a public water supply violates the right to refuse medical
treatment. | also explain an ethical framework for analysing fluoridation
in New Zealand, and comment on aspects of Associate Professor
Menkes' affidavit.

Is fluoridation medical treatment?

10.

I accept that there are some reasonable arguments in favour of the view
that fluoridation is medical treatment and these have been presented in

& Nuffield Council on Bioethics. Public Health; ethical issues 2007 hitp:/iwww.nuffieldbioethics.org/public-
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other affidavits. However, | am of the view that there are some cogent
reasons for considering that the addition of fluoride to a water supply by
a Council does not constitute medical treatment for reasons that are not
discussed in the other affidavits.

11. In my view, a distinction can be drawn between something being a
"medical treatment" versus it being "a medicine". Even if it is correct
that fluoride should itself be considered a "medicine", and | express no
opinion on that matter, it does not follow that a council adding it to a

water supply is "medical treatment.”

12. The paracetamol in my office drawer is classed as a medicine under the
Medicines Act 1981. When | offer some of that paracetomol to one of
my colleagues because they have a mild headache, | am not providing
medical treatment. Not only am | not a physician, | am not a health care
professional of any kind, and cannot be considered to be providing

medical treatment.

13. If it is true that fluoride is a "medicine”, then when | brush my chiidren's
teeth in the evening, | am applying a medicine fo their teeth. | might
even be described as "medicating" my children. However, | consider
that it is also clear that | am not providing "medical treatment” to my
children.

14. The Medicines Act states that "bandages and other surgical
dressings..."™ are not medicines. The General Practitioner who binds
my sprained ankle is providing medical treatment even though she does

not dispense a "medicine”.

15. When considering the legality of withdrawing artificial nutrition and
hydration (ANH) from Tony Bland, who was in a persistent vegetative
state (PVS), Lord Keith in the House of Lords expressed the opinion that
this constituted "medical freatment”.” He considered it permissible for a
physician to withdraw ANH if, in his or her opinion, ANH would produce
no benefit to the patient, and that opinicn is consistent with "a large body
of responsible and informed medical opinion." On the ather hand, if the

6 The Medicines Act 1981, section 3(2)(b).
7 Airedale Hospital Trustees v Bland [1802] UKHL 5 (04 February 18983)(p.3]).
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same action is performed by someone who is not a physician and not
providing a regime of medical treatment to the patient, it might constitute
manslaughter or murder. My interpretation of Lord Keith's judgment is
that a central defining feature of medical treatment is that it is performed
by physicians who are providing a regime of clinical care to a patient.

16. Section 11 of the New Zealand Bill of Rights Act 1990 (NZBORA) uses
the term "medical treatment' and, for the reasons mentioned in the
preceding paragraphs, my opinion is that the fluoridation of the water
supply by South Taranaki District Council is not medical treatment.

Can fluoride be refused if it is added to the public water supply?

17. In order to understand whether people can "refuse” fluoride if it is added
to the water supply, it is important to distinguish between how a person
might be "coerced into", "compelled into" or “inconvenienced by" a
public health initiative. To claim someone is "coerced" or "compelled”
into undergoing a public health measure implies that they were not free
to refuse that measure. However if a person is merely "inconvenienced"
by a public health measure, they are still free to refuse that measure.

18. In my view, the Human Rights Commission and the Commission of
Inquiry into the Fluoridation of Public Water Supplies were correct in
their opinion that adding fluoride to a water supply should be considered
an "inconvenience" ¢ for those who wish to drink unfluoridated water. |
am also of the opinion that it implausible to describe persons as being
coerced or compelled to drink flucridated water and that South Taranaki
District Council is therefore unlikely to be violating the section 11 right,
even if the Court considers fluoridation to be a medical treatment.

19. Section 11 of the NZBORA says "Everyone has the right to refuse to
undergo any medical treatment” [my emphasis]. "Undergo" implies that
this right applies to medical treatment that is “done" to a patient.
Examples of public health measures that can involve "doing" things to

8 Human Rights Commission Report on Fluoridation August 1980, p. 3.
9 Commission of inqulry on the Fluoridation of Public Water Supplies Rapart of the Cammission of Inquiry

on the Fluoridation of Public Water Supplies: presented to the House of Representatives by command
of His Excellency. 1957 Wellington: Government Printer p. 142 paragraph 518,
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people, or people "undergoing” treatment are immunization and
quarantine for tuberculosis.

20. If 2 competent adult refuses to be immunised against diphtheria/tetanus
and is held down and injected with the vaccine, that person has been
compelled to accept medical treatment. He or she has not been
accorded the freedom to refuse this treatment and this would be
contrary to the section 11 right Likewise, a competent adult with
infectious tuberculosis who is treated in a secure clinic so that the
person cannot spread infection, when this is contrary to his or her will,
has not been accorded the right to refuse treatment.

21. If the same patients were threatened with the consequence that they
wauld be incarcerated if they did not accept treatment, then we should
describe their apparent compliance as "coerced". f someone is
coerced into accepting medical treatment, then they were not free to
refuse it and they "underwent" it.

22, For someone who does not want to drink water that has had fluoride
added fo it, the addition of fluoride to the water supply by a Council does
not compel or coerce that person to drink fluoridated water. They might
drink tap water that has been filtered so as to remove the fluoride,
collect and drink rainwater, access bore water or purchase bottled
water. Even if this meant that they were reluctant to purchase drinks
which might have been made using water with fluoride added, they are
still not coerced or compelled to consume these drinks. For a person
who wants to avoid fluoridated water, this amounts to an inconvenience
and while it might be better for that person to not be inconvenienced,
they are still able to refuse fluoridated water.

Fluoridation and ethics

23. Fluoridation is a polarising and keenly contested issue partly because it
can be viewed from conflicting ethical perspectives. For example, a
libertarian might argue that consent is required for avery public heaith
measure. While that perspective might be consistent and theoretically
appealing to some, it would have the consequence that universal public
health measures which have a profound impact upon health and cany
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no risk of harm, would become impermissible without universal consent,
At the other end of the spectrum, a utilitarian might argue that it would
maximise overall well-being if we vetted potential parents for their
suitability as parents, prior to them being able to procreate. '

24, There is a need for an ethical framework for public health measures that
can assist in weighing competing public health aims.

25, Associate Professor Menkes refers to an article by Childress et al.*' that
discusses a number of ethical principles and preconditions for ethical
public health measures. While this article is co-authored by a number of
leading thinkers in bioethics, it is overstating the case to claim that the
standards they describe have been "generally accepted".”” The co-
authors say their paper "attempts to provide a rough conceptual map of
the terrain of public heatth ethics” (p.169) and that they have "tried to
provide elements of a framework for thinking through and resolving such
conflicts [between moral considerations, human rights and public
health]" (p176). This is clearly not an article which aims at generating
the definitive statement of ethical standards for public health.

28. Assaciate Professor Menkes refers at paragraph 28 of his affidavit to the
"five justificatory conditions" that Childress et al describe for resolving
conflicts between promoting public health and other values such as
autonomy or justice. He misquotes these conditions and in such a way
that makes them appear to lend more support for the conclusion that he
wishes to be drawn than is in my view warranted given their actual

meaning.

27, For example, when Childress et al. discuss "Effectiveness"(at page 172)
they mean that it has to be the case that “infringing” a moral
consideration such as autonomy is required to "probably" protect public
health. Associate Professor Menkes quotes this as "Be clearly effective"
in his paragraph 28a, which is not the same idea at all.

10 LaFollette, H. “Licensing Parents™ Phifosophy and Public Affairs, Vol 2. No. 2. 1980. 182-197.
11 Childress J, Faden R, Gaare R, Gostin L, et al "Public health ethics: mapping the terrain” Joumnal of
12 Law, Medicine and Ethics, 30 2002: 168-177.

Affidavit of David Menkes, paragraph 28.
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28.

29,

30.

3.

Also, for example, when Childress et al. discuss "Proportionality" (at
page 172) they mean the "probable public health benefits" must
outweigh the moral considerations that are compromised. Associate
Professor Menkes quotes this at paragraph 28b as "Be proportional”
and explains this as meaning that the benefits exceed the harms which

is not the same idea.

Associate Professor Menkes refers at his paragraph 29 to an article by
Niyi Awofeso that applies the "five justificatory conditions" to fluoridation
in Australia and concludes that there are good reasons for doubting
whether these conditions are met. There are problems with the way that
Mr Awofeso has used the sources and evidence he cites. For example,
when he considers the “Effectiveness" condition at page 166, he
conciudes that recent studies have shown that when "compared with
fluoride toothpaste, artificially fluoridated water plays only a minimal role
of prevention of dental caries in most parts of the world.”

The two papers Mr Awofeso cites in support of this claim appear to be
making a different point. Fejevskov in his paper at page 189 claims that
dental caries are a "complicated disease" and that there is “no one
single "programme" to be uncritically super-imposed upon all
populations."*  Moreover, Fejevskov specifically mentions fluoridating
the water supply as a way that the incidence of caries is reduced in
some populations){p 189). | was unable to obtain a full versicn of the
second article that Mr Awofeso cites, but the abstract says "fluoridated
water and fluoridated salt are still important."* And that would appear to
be inconsistent with the claim that fluoridated water fails the

"Effectiveness" conditian.

Despite the fact "ethics" is mentioned in the title and that it was
published in the journal Public Health Ethics, there is no ethical analysis
in Mr Awofeso's paper. He claims that he aims to resolve a humber of
relevant ethical questions such as: "Is mass medication, which is
compulsory or expensive to avoid, wrong? Is medication with an
uncentrolled dose of a prophylactic drug wrong?" in addition to the

13 Fejerskov, O. (2004) "Changing paradigms in concepts on dental caries: conseguences for oral health
care" Caries Research, 38, 182-191.

14 Zimmer, S Jahn, K Barthel C {2003) "Recommendations for the use of fluoride in caries prevention.”
Oral Heailth and Preventive Dentistry, 1 45-51.
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question begging assumptions built into these questions, there is no
attempt in the paper to grapple with these ethical issues.

32, While Childress et al's framework is a useful way to think through some
of the relevant considerations, it is in my view only "a map of the terrain."
It is also important to mention that the "five justificatory conditions” they
describe, do not constitute the considerations that they think are
relevant to public health: they have a separate list of these
considerations.

33. Since the pubiication of the Childress et al paper, the Nuffield Council
on Bioethics published Public Health: ethical issues. This report
considers in detail the key ethical considerations that are relevant to
public health and develops a "stewardship" model of public health that
involves weighing a number of public health aims.

34. The Health Act states that it is "the duty of every local authority to
improve, promote, and protect public health within its district...""® My
opinion is that if there are good reasons why South Taranaki District
Council could conclude that adding fluoride to the water supply is
necessary to improve, promote or protect the public health of people
within its district. Fluoridation is likely to be consistent with its statutory

obligations.

35. Section 690 of the Health Act also permits the Minister to issue, adopt,
amend or revoke drinking water standards but that "Standards issued or
adopted under this section... must not include any requirement that
fluoride be added to drinking water.® My understanding of this
provision in the Act is that a Minister cannot require local authorities to
add fluoride to their water supply but that it is appropriate for local
authorities to make a judgment about whether fluoridation when it is
consistent with their statutory public health obligations,

36. “Stewardship” is the idea that the state, or any publicly funded institution
that is involved with implementing public health initiatives, should have a

15 Section 23 of the Health Act 1956.
16 Section 690(3)(c) of the Health Act 1956.
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number of aims that include, but go beyond, respecting the autonomy
and individuality of persons.

37. The "stewardship” medel that the Nuffield Councii’™ develops includes
six prima facie public health aims of the state {or district council) that are
highly relevant to fluoridated water (pp.128-131). These are:

Reduction of risks of ill-health;

Special care for the health of children:

Reducing health inequalities;

Not intervening without the consent of those affected;

Minimise interventions that affect important areas of persanal life:

N

Not coercing ordinary adults to lead healthy lives.

38. The extent to which water fluoridation is an intervention that reduces ili-
health is keenly debated. The Nuffield Council's view of the evidence is
that the fluoridation of water does reduce the prevalence of caries, but
that the degree to which it is reduced is not clear from the evidence.
They concluded that there is evidence of a risk of fluorosis and no
evidence of an association with more serious disease, although it is
important to note that the evidence required to demonstrate the absence
of any such associations was questioned."™

39. The primary systematic review that the Council relies on is the York
review, which was published in 2000." Since then more evidence about
the benefits of fluoridation to New Zealand populations has become
available, some of which is presented in Dr Robin Whyman's, Sandra
Pryor's and Dr Gregory Simmons' affidavits. In my view, this newer and
more localised evidence is relevant to how South Taranaki District
Council's public health aims should be weighed in the balance.

40. While other methods of delivering fluoride such as salt, or fluoride
toothpaste have the advantage that is easier for adults to opt out of
being exposed to fluoride, they have the disadvantage that they will
reach fewer children, especially children from lower socio-economic

17 See nate 5 above.

18 Section 630(3)(c) of the Nuffield Council on Bioethics. Public Health; ethical issues 2007 p133.

18 McDonagh M, Whiting P, Bradley M et al. (2000) A Systematic Review of Public Waler Fluoridation
Yark: NHS Centre for Reviews and Dissemination
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groups. The public health aim to provide an adequate level of care for
all children is a good argument in favour of fluoridation. This obligation
is especially relevant to Patea and Waverly and the rest of South
Taranaki where, as Dr Simmons indicates at paragraphs 17, 18 and 19
of his affidavit, children have particularly high levels of dental decay.

41, It is clear that there are significant inequalities in oral health within
New Zealand.™ The evidence that the Nuffield Council relies upon, from
the York review, does not clearly establish that fluoridating the water
supply decreases oral health inequaliies. However, more recent
evidence about New Zealand communities, such as that referred to by
Dr Simmons at paragraph 7 of his affidavit *', suggests that fluoridation
can have a significant impact upon reducing oral health inequalities.
This means that it is reasonable in my view for South Taranaki District
Council to aim at reducing inequalities in oral health based via

fluoridation.

42. When flucride is added to the water supply, those who would rather their
tap water did not have this additive cannot as individuals consent to
fluotidated tap water. There is no doubt that for same members of the
community the public heaith aim of not intervening without the consent
of those affected will not be honoured if water is fluoridated. Likewise,
some would consider fluoridation an intervention that impacts upon an

important area of their personal life.

43. My view as discussed above, is that fluoridation does not coerce people
into drinking flucridated water. However, it does have to be conceded
that the degree of inconvenience involved in sourcing unfiuoridated
water could be significant and this frustration to a person's interests
should be given appropriate weight, in the way that | describe below.

44, While the absence of individual consent does imply that one public
health aim of the council is not met, this can be mitigated by finding
other ways in which a state, or local authority, can demonstrate
"deliberative democracy.” The Nuffield Council's suggestion is that

20 Thomson W. "Social inequality in oral health” Communily Dentistry and Oral Epidemiology 2012 40 28
32

21 Lee M, Dennison P, Water fluoridatien and dental caries in 5- and 12-year-old children from Canterbury
and Wellington. NZ Dendal J 2004,100, No. 1: 10-15,
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“fransparent decision making processes”, the involvement of
stakeholders in decision making processes, and the opportunity to
challenge such interventions can counter balance concerns about

absence of consent.

The Nuffield Council conciude their chapter on fluoridation with the
claim: "The most appropriate way of deciding whether fluoride should be
added to water supplies is to rely on democratic decision-making
procedures. These should be implemented at the local and regionat,
rather than national level, because the need for, and perception of,
water fluoridation varies in different areas” (p 136).

{ agree with the recommendation of the Nuffield Council and | believe
that the South Taranaki District Council was entitled to consider and
weigh in the balance its stewardship and public health aims so as to
make an evidence based decision about whether the water supply in
Waverly and Patea should be fluoridated.

The New Zealand Bill of Rights - Section 5

47,

As already mentioned, my opinion is that fluoridation is not medical
treatment. | also believe that even if others consider it to be a medical
treatment, it does not violate a right to refuse medicai treatment. My
opinion is that South Taranaki District Council's decision to add fluoride
to their water supply is reasonable, given their statutory public health
role. 1 also think that it is crucial that they should have the right to make
this determination.

However, if the Court finds that fluoridation does violate Section 11 of
the NZBORA, | consider that flucridation is a justified limitation on that
Section 11 right. Not permitting some the right to refuse fluoridation in
Waverly and Patea is justified because of the importance of addressing
the oral health needs of children and reducing the oral health
inequalities that exist in those areas.

Adding fluoride to the water supply without the individual consent of
every person in the two areas is rationally connected with the purpose of
improving oral heaith in that area, and in my view the impairment of that

23957383_7.doc Page 11
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right (on the assumption that it is in fact violated) does not do so any
more that is necessary for the purpose improving oral health.

50. Given the poar oral health of many children in Waverly and Patea, that
poor oral health is disproportionately high among lower socio economic
groups, Maori and Pacifica, and that fluoridation 1s the most effective
way of addressing this issue, not enabling some to refuse fluoridated
water is a reasonable given the importance of fluoridation. The
Council's proposal to add fluoride to the water supplies is in my view a
proportionate means for achieving an important end, improving the oral
health of children and oral health inequalities.

_M(..—o-./\\

ohn Robert McMillan

AFFIRMED at Dunedin this ’ [ f day of OC(‘DLQ / 2013 before me:
LTS e LT T R el 2 it
_75"—,-'.«.- Lrvgs el e
. A-Beliciorofthe
High-Gourt-of New Zeatard
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I, Gregory Conrad Simmons, of New Plymouth, Public Health Medicine

Specialist, solemnly and sincerely affirm:

| am a public health physician for Taranaki District Health Board

(TDHB). | summarise my relevant qualifications and experience below:

(a)

(b

(c)

(d)

(e

| hold the following qualifications:

(i) Bachelor of Human Biology (BHB, 1980);

(ii) Bachelor of Medicine and Bachelor of Surgery
{MBChB, 1983);

(i Diploma in Obstetrics (Dip Obst, 1985); and

(iv) Master of Public Health (MPH, 1996).

| am a Fellow of the Royal New Zealand College of General
Practice (FRNZCGP, 1998), a Fellow of the Australasian
Faculty of Public Health Medicine {FAFPHM, 1998), and a
Fellow of the New Zealand Coliege of Public Health Medicine
(FNZCPHM, 2008).

My medical career spans 30 years and commenced with
House Surgeon positions in Taranaki and Auckland from 1983
to 1985. | then entered General Practice, spending 8 years
specialising in obstetrics on Auckland's Narth Shore.

| retrained in Public Heaith in 1993 and spent a year in the
Department of Community Health at the University of Auckland
as junior researcher in cardiovascular epidemiology. | joined
the Auckland Regional Public Health Service as a Public
Health Registrar in 1895 and subsequently qualified as a
Public Health Physician in 1998, working in the areas of
environmental health and disease control.

| was Medical Officer of Health for Auckland until 2008, when |
was secanded to the New Zealand Ministry of Health as Chief
Advisor Population Health until 2008.

\ r
NN

N
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() | commenced employment with TDHB in 2009 as Medical
Officer of Health and became Chief Medical Advisor to the
Board in 2012.

| confirm that | have read and am familiar with the Code of Conduct for
expert withesses in Schedule 4 to the High Court Rules and agree fo
comply with it. | am familiar with the matters at issue in this proceeding
and this evidence is within my area of expertise. | am authorised to
make this affidavit on TDHB's behalf.

| have personal knowledge of the facts and matters set out in this
affidavit. | have read the affidavits of:

(a) David Menkes; and
(b) Martin Ferguson,

filed in these proceadings on behalf of the Plaintiff.
In my statement below, | describe the socio-economic and population
factors relevant to South Taranaki District Council's decision to

fluoridate drinking water in Patea and Waverley.

In my opinion, fluoridation is particularly appropriate for these towns and
is likely to reduce oral health inequalities among rasidents.

Fluoridation heips decrease oral health inequalities in children, Maori and

lower socio-economic communities

On a national level, oral health inequalities exist between Maori (and
Pacific Islanders), and non-Maori New Zealanders. Inequalities also
exist between lower socio-economic communities and higher socio-
economic communities, and children who have access to fluoridated
drinking water and those who do not.

Figure 1 below compares the average number of decayed, missing, and
filled tooth surfaces (DMFS) among 12 year old children living in
Wellington who are exposed to community water fluoridation against the
DMFS for those living in Christchurch, without community water

g
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fluoridation. The figure further stratifies DMFS by socioeconomic status
and ethnicity. The level of tooth decay is higher among poorer children,
Maori and Pacifc Island children.

Figure 1'

Non-Fluoridated Flucridated

FIG 1 - Mean dmfs scores by ethicity and socioeconomic status for
5-year-olds from non-fluoridated and fluoridated areas.

10.

Decay is also higher among children in Christchurch not receiving
community water fluoridation regardiess of socioeconomic status or
athnicity.

Maori have a significantly higher prevalence of tooth decay than non-
Maori. The decayed, missing and filled deciduous (baby teeth) (dmft)
and permament teeth (DMFT) scores in children are a comman

measure, as discussed by Ms Pryor in her affidavit.

In Taranaki in 2009, Maori children in non-fluoridated areas had a mean
DMFT score of 3.7, whereas non-Maori had a mean score of 1.4.2 The
difference between Macri and non-Maori children is smaller in areas
where the drinking water is fluoridated — Maori children had a mean
DMFT score of 2.8, whereas non-Maori had a mean score of 1.4,

' Lee M, Dennisan P. Water fluoridation and dental caries in 5- and 12-year-old children from Canterbury
and Wellington, NZ Dental J 2004,100, No. 1: 13-15.

2 Taranaki DHB Community Oral Health Service 2009, A
s
/)
I/
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11.

12.

13.

14,

16.

16.

It is important to recognise that these scores are averages. Children
with tooth decay are likely to have a far larger number of decayed,
missing or filled teeth than the average, as a proportion of children will
be decay free. Also, DMFT scores do not account for muitipte surface
decay on a single tooth, and one tooth could have decay on all five of its
surfaces and potentially require extraction but that tooth would only
amount to a single DMFT score.

The Ministry of Heaith's New Zealand Heaith Survey (2008) also
highlighted the oral health inequalities between Maori and non-Maori. In
Taranaki, it is estimated that 19.7% of Maori had an "unmet oral health
care need"® The percentage of non-Maori estimated to have unmet
need was a much lower 9.8%.

The respondents in the New Zealand Health Survey who reported they
had "unmet oral health care” were indicating that, in the last year, they
felt they should have seen an oral health professional but did not for a
variety of reasons. Cost was the most common reason cited nationally
for adults, at 52.9% of respondents.

Techniques for improving oral heaith such as brushing teeth twice daily,
flossing, regular dental check-ups and a low sugar diet are either not
obtainable, or not a priority for many people in communities of low
socio-economic status.

Despite broad and persistent oral heaith promotion over several
decades, many people do not take proper care of their teeth. The 2009
Oral Health Survey* found that 36.5% of children nationwide do not
brush their teeth twice daily and 57% of children do not brush twice a
day with a fluoride-containing toothpaste of 1000ppm or greater.

Also, 34.7% of adults (aged 18 years and over) stated they did not brush
their teeth twice a day with toothpaste containing 1000ppm of fluoride or
greater. In my opinion, even if toothbrushes and tooth paste were free,
there is no certainty that they would be used appropriately.

3 Ministry of Heal:h 2008, 2006/07 New Zealand Health Survey.

“ 2009 New Zealand Oral Health Survey. /7 lgi
. '
] b
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17. Patea and Waverley are examples of the populations that suffer some
of the worst tooth decay in Taranaki and New Zealand. Both Pstea and
Waverley are among the 10% (NZDep 10% of the most
socioeconomically deprived populations in New Zealand. Also, the
proportion of Maori in both towns is higher than for the whole of
Taranaki (15%%). Patea is 51% Maori and Waverley is 31%.

18. The graphs below at Figures 2 and 3, demonstrate difference in the
prevalence of tooth decay in South Taranaki against the rest of
Taranaki. Children residing in South Taranaki District, suffer
significantly worse oral health than those in the rest of Taranaki (Figure
2), and the decay in Patea and Waverley is some of the worst in South
Taranaki.

18. The data on dental decay is collected in a systematic way by
Community Dental Therapists during the routine examination and
treatment of children. The information is entered using a software
programme cailed “Titanium’ which provides statistics on dental decay.

Figure 2.7

Dental Decay in children aged 5 years - December 2011

Avearge num ber of teeth/surfaces
[=:}
i
|

decayed missing filled jzeth decayed missing filed surfaces

@ South Taranak & Rest of Taranaki ,

D . - — - — — = —

% Salmond C, Crampton P, Atkinson J, NZDep2006 Indes: of Deprivation, August 2007, University of
Otago, Wellington.

° Census 2006.

7 Source: Titanium Database of the Taranaki District Heafth Board Oral Heaith Service.
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20.

21.

22

An analysis of data in the Titanium database was conducted in order to
determine the likely effect of introducing community water fluoridation
into Patea and Waverley. The analysis looked at dental decay in 5 year
old chiidren living in Patea and Waverley and compared decay among 5
year old children in Waitara West and Marfell. Waitara West and
Marfell are the only two communities in the New Plymouth District of the
same level of socioeconomic deprivation as Patea and Waverley
{NZDep 10) and have similar proportions of Maori children as Patea and
Waverley.

At the time, Waitara West and Marfell were served by a fluoridated
water supply. There are no grounds to expect that the diet of 5 year
olds living in Patea and Waverley differs from those living in Waitara
West and Marfell So effectively, the analysis controls for key
‘confounders’ of oral health status: age, ethnicity and socioeconomic
status are the same or very similar.

Figure 3 would suggest an expected impact of introducing community
water fluoridation to Patea and Waverley of about a 50% reduction in
the level of tooth decay, which would be a significant improvement.

Figure 3°

Dantat dacay in children aged § years who live in NZDep 10 argas -
December 2011

Average number of teeth/surfaces

recayed missing filled teeth dezayed misaing filled surfaces

1 Waerle;/Patea - Unfluaridaied 11 Waltara West/Marell - Fucridated
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23.

24,

25,

me!

The benefits of fluoridation are in my view clear, as demonstrated in my
and my TDHB colleagues' submissions to South Taranaki District

Council.”

In my view, the benefits of community water fluoridation are greatest
where the population has the least means to access other sources of
oral health care. Community water fluoridation is an ideal public heaith
intervention, having the greatest effect on those populations with the
highest unmet oral health needs and in doing so redressing oral health
inequalities. Communities such as Patea and Waverley, stand to gain
the greatest heaith benefit from cornmunity water fluoridation,

it is my view, and that of TDHB, that fluoridation of the community water
supplies in Patea and Waverley is a positive and most necessary step.

¥
Y4 ) Gregory Conrad Simmons

) (—ﬂ‘ & {,'!’
AFFIRMED at New Plymouth this > day of S« DHHWEET 2013 pefore

—_
7o w—t

A Solicitor of the
High Court of New Zealand

* Common bundle of documents, pages 183 — 241, 246-249, 297-301, 685 and 1670 — 3216.
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